ML 2 FEF 7
036 & 4 5
2021 # 3 H

N— 7RG 135 (1) (b)
7y R T I30T 4 254 NMEIE%# 9 < 58

LIS

EIBE) 2 T OB O K F EOMIRIZBE3 5 1980410 H 25 HOSZ (BIF,
[N=2548] Lvd) id, EIEREEE S I tho P28 REICES MO E R 5 h X
R SN AIC, IS B Y 2 M ENE A A T 5 T ORIEFTRE T
AHGHITRET 2 2 L HEEDFNTH 5. RAETIE, HEEN 2 0%
HWORS EOMHZB§ 2 500 FhEIZ B 5 B8 (P25 434 48 5)
72201346 H 12 IS L, 201444 A 1 HIZHifT & hz,

IN—= NG BN S B AR R O IE 2 i T b B R I e EN S T
AWGE L. Z OEOB A Z OEOEBERAEIC D & Py U 72 dElikic
X o THHEHENA PR EINDE Z L 22 TORBEOFIETH D EHL TN D,
ZD7=0, N=r 5T HRE S Wz IR L D RGO T E
IR X5 Z EARAIE 2 h, MRENIEROERTS & B> T s, HH
E. RPTE QBN RHICEES T 2 I5A 0 A, BEIESMAE T3 I LT
&5,

L2 L. SfEf#. H— 2 FWoMER e L GERE DB (IF. [TP)
2115, Taking Parent DWg) D71 7 7 4 LOZL A ERM I N B kS5 12k >
Tzo SANACECE, BERS T2 WOMUEINERIE AR T h o 2P T BllEE & &
5o 12 XHA R & 1 & MBI WK B T & A RE L TAMId R

—113—



a& ok 2 B bE R

Ehtz, L L. RRMET2 5 10FE%OMETIE, B a#EM (primary
carer) T S REBUC K 2N L0 AW 7EZ 5D, L2 RS T 2#Nh T
K2 & CTHUR D U7z BICRE L s WHERO [l SR | RIE—E
BAROEBUAMN S o) BEMSEML 72, & 512, 1990 FAALIRE, At
RNV EHENT EH T, RICKBFAZT 4 v -4 F vy (D
T. [DV] &) 2ok 3720, BRI OFE2 N THERD b 5 BHE
Zhi B R T, TP (BB 2%, 135:(1) (b) OHEKAfEROHFRIZI T,
TEEhES N (LIF. [LBP] &9, Left-Behind Parent D) (R
B ICKBDVAEFRTAEIICA -7

BGEHEG RO 1D, 1354(1) (b) &, [(b) ETZZ itk T2
I U I3RS 22 (harm) 2321, UMb 2 #EVIKRE (intolerable
situation) IZE N5 Z & Lk bEALEM (grave risk) b 5 | JA I
BOREOHIS AFRD TN B, UL, BEALMGHIZ. FIZE>TOEKRTH -
T, TPIZE S TORRMTIIANWZI LMo TH S, /2. ZOXE%HK
EIZHDIE, FABEENEHEZT IR TH Y. FHAEAREEROBEED
PeEHTH B LWETELAEDOA BELZESETELLHLIENTED,
2020 %, HN—ZEERAERE (DUF. [HCCHJ) &) ik, v—F v -
ZN—F (LT, TWG] &) 2k 2 BREDHM AT, 1354(1) (b)
® Guide to Good Practice (AT, SHFEDOLBUMN [y T 70T 4
AHA R EFFHIZ [H4 FJE0I) VERITLE, UL, ZORKEN
TiE. TPADVOWEETH D, TPADODV B FIZEET 3 HAORIC
D, MATD 201942 A O X2 S IESMAZ 5Tz, WAGRO 2
REANZ, WG A V3= ThBMRERFEHFRIC. ZOBIENDIX Y IO
WEEMERGT 5N h 572, Schuz BIZ & Weiner #f%i1d, LFIZT [HZ 5
SLTHZ 572380 1 13(1) (b) OZy F T 52T 4 AH A FIBIEAD ALK
& & E$ 5wk A International Family Law Journal (202046 H%5) (2%
£L72Y, ZhiZH L, WGOBryantEEA, [FMRED 9 H 512 K & 5#
THEVIFRERHTEVR DD BfTbhiz?,

—114—



IN= T TERGRI3% (D) (b) 7y F 7T 27 4 244 FIEIEZD S SR8

2y KT I35 4 254 FIdFINidang oo, fHEICE > TRHD
BREE VA2 CEELAER TH S, ARTIE. ZOBIEZDH S
REIZHEE YT, ZOH A FORSTORMEE NG L. BIEDIES 58, B
A2 LAEANET S,

1. HCCHE 6 BHFAIR B TOHFRNDREIE

HCCHOR I ERZIZH 0 T135(1) (b) DA AT 28 > 72D,
20104F-7 H 6 H O RIN ANEER FI T K :4E D Neulinger and Shuruk v Switzerland ¥
NESNPFTH S,

ZORMEOLHIT, 24 Y BORBIROEINHIAL . T & FE TGO 7=
DIZENOHRIED IS E L, TOHERELGAIH I, £
72y BEBDSO N & ORT A BEITER L, SCBIE. SR - BEFORAND
VHAD . BRI 20 58, KEROFFHEmOSIEAG L oh, T
DI 2 M OB cHlE X b E TITHIR X h Tz, BEBUE.
ROFZEST, 2OHHFr&GMIOER LT, 4 27 T 5 RHEZ 4 212
TERENE S 7z WIN MBI REEE, FOMNED 5 5 5FEDREDFE
WU A ORBRIE A2 B E 2. 24 ZHFEHT O T U 72 50E d A AT X
NEEAITE, TOREOFRIHEAE . KN ANESRK 8 KB M d %
LR, T OBREIEG 2D 72,

ZOHPIZE 5T, RODV 2 EINZ7-0DFHED [ THAERFD | £ 135
(1) (b) & DOBIRICHERMA YD, SEFRAFICREEIET DL K572,
201146 A3 HIciTbh 2256 MR ZHZ GE1H) Ik id, ZoRE
AHEPIZHD L5z,

ORI B RARIN [N=TFNOBEHIZBETE P AZ2T 4y
2773 = AF LY 2L 135%(1) (b) [EALGR] OB &S5
VIV oy gy - R=8=9 Tk, KEOEHFOME E &2 —EDBUR
BEID T, BEEOERE SHOBENMER IS IZHD TV D,

—115—



a& ok 2 B bE R

LSOOG, GEHROP, GEROFHE L. BERAERONE, Ttk ->T
[t 7 # S IRIL DR, FHMIRIC & 208 - @EEEOHVo N, 7TV & —
T4 RV IONE., BEGAE FTEROLMA. A RE O, hiey s
R EHOMZDE, KR TEMEMAET T 0 —F KL Tk
WTHBT, ZD. TOR—IS—Tld, KPR O OGN
D7=HIid, 135 (1) (b) 125D < DV FE DI S A Y T 2 THE
—W BT 7O —FOMWESLNUETH S EBRENTHDE, ZZTIELHT,
13%(1) (b) OZy F TS5 25 4 254 FORENRE®K S Nz KfFDT —
VICBRT DL LT, [~HOB, Rtk aBERNDED LS 5FE
(BIEM A DB 5) BEEINDZNZ 22 WiELT %], [DVADIEHE
F2 LIS BRI WA RNE LD TH B2, ZOFNHET 2 EROBOR
HIMEB O 535 v 2 &K 5 Z L. SHOM—NEHTAL FI4 2D
RIS TERENEINE] LOF KA A IN, REDHFEOHERE LT
FEHHERTNBEY,

FOMRFHEARTIE, ThboONE S, Ml £ 135(1) (b)
12D DVEEDOHMARD TGRS N 5I1ZE 572, 2L T, DVIZFRHL
L7e7 7 a—FREOREEDSMHER SN, ZOMENRNOELRELE LT
MEST 6Nz, ZDIED, K TOaIcBEEF2 0L LT, [HLHET
FRENZDVOREE AL < W T 572912, DVOERE FKIEH Z2
73 (intra-familial violence) ®ZEMNZT] (violence in the home) & ¥ 2{2%
Nl d Ntz Floo B ERERIT 2HE I 2 EOMHAE OB RYE
K HEHIREEDERE H -7,

201241 H 26 HICPAfE S h 2556 MRFRIER S (280) [SHVvTid,
BOITA FREICHG., &6 a B trbhiz, ZOFEH4 Fid, &
RO BNy 7 b =32, FASLEICET SH% LR 55
%3, DVORBICH 59, ¥ - 7L a—- L hiolEe o, 5
RO TRETHPAE § 5 Z LR Nz, 2. A FOFEEHES WG
IZDWT, BHER I G IN A EERA A HMRIC K > TR S hs Z &

—116—



IN= T TERGRI3% (D) (b) 7y F 7T 27 4 244 FIEIEZD S SR8

NIEKRE N2,

2. TYRT 297714 2514 NEEERDELE

EOMFFAZER R TIE. WGOMHIZD ZIRAWEMIROB 523K 65 h
Tz h, FRE A V=38 A, TAZBRWTRERRELTH D, L
DENFBEHRE. 35D 1UEBKHETH - 72,

WGHED H A FOFIREIZ, 201749 AlcaL I h, DVIZBT 54
2Nk E £ LD RIRER 3 A G EFh Tz, KIE K 02017 410 AR f#
OETHRMERZTOI X Y P EREE A, 201942 HICHIRER 3 2 &0
7GRS AR X =,

20194-3 H. HCCHOF#ZERZ (BAT. [CGAPJ &) &, HMHyEIC
IoHBAXAYV OB ERT. Tho6DTI AV M 2BEATWGIZLSE
MMEIEZITONREZ L #PE L, L L, EEEIZIE, ZOBIEOBFEIC
WG D A YN — 5T &3, MifE. WG D Bryant R K OH R FHE
(LUF. [PB) £v39) ORDRDELD DAIZ & > TBIEATTbh 7,

B iE, 20194E11 H 12 IS & EIChE S h=h, ZONERIAEI N
Kozl ZOMBICEODH 2P ERFEHFKXFIZT AV P OBERIESE
Ao o7z, R FTEO MBS SHED? 53 X v b ke S hik
M o7z728. CGAPFIEDFHIZHE . 2019412 H 12 HIZ Z OmiEMA K
RE N, 202043 HD CGAP OEA/%ICERKNY BAakEhz,

8. JyRNTZ97574RH4 FDEIEEMR

Z DRAEEGETOMFET, #4 FhDT (2) [135(1) (b) IZED &L
52 FROBI] OERIIZ. LLFORITIR L EBIER Tz, £hD AR
20194F-2 HIRT. THRUIHIER S M= fEfr, AT, —FH M RUdA
ENZE AR LTS, BEE L5203, RAR58 BHE DO SCRIZHH

—117—



R R W o e o

HEBEMNLTELEALON—XTH S,

201942 F il

RALHR

53. 13%:(1) (b) O, FHIUEHEHT
BAEERER, D20, SEBIFrOT
3 REIHOBISBUEAEH T E 320 E 5 H
DYWL, FEOFFKRIEICHKDS 2 ITbNh 5
70, [EHEMDR D 5, HHnd, BESh
FEKEERIZOWT, Z0HA Ficd b
BISFOF & G, SR OEMHAL AL
W T MHEP DB EBEA 25T %175
ZENFITROENR TS,

55. 135:(1) (b) oM, FITHH T
B MTEM N, DD, KEHIFT O
I RGIHOBISBELET T E B0 E S
DYWL, FEOFFKIEICH DS X fTbh b
=0, FEHEMER D 5, HHFTE, FkESh
FEKAERIZDOWT, 2044 FNicd b
BSOS D, T OEM R A2
Wo T HEP DB AR A Z %17
ZLENHITROEN TS, 25 THoT
b, BTG, &8 EOBEFTH B O
PRI CREE L A e 5 v,

55. DV JEIK & & - 7 E K & fEfR o Hidfp
E A BERH 05, TPIE, 7O
SR, R, ZOMOBREOERFIZLD
BN R ENH 5 L LT, EREEROLT
HETRETSZ 0S5, £/, BEAAMG
fid., FHALBTOTPIZx3 2DV 4 H#
FTHZEREICKS>TELEFRENS
ZERHBMB. TS5 LERAOIA, H
NGRS K B FAOE KA fabiAd 4L U
SE2bITIEAY (HE73), & 2R
T, ISR Al AL fERIE, KEIC
XS TLBT 25 8725 N5 TPADHELE
WEFISEKT2ZEnb 5, 0L %
FIZKH>TTPORANINF L kD
N, Zo—fch s,

57. DVARIK & 7% - 7= A A fEROPiF:
3. A BERDDES, TPIE. 7O
SRR, M. 2 OOBREDERHZ LD
AR R ED H % & LT, ERAMEHROLT
MaETRTAZehdb, /-, EALfE
f#i2., FHALBTOTPIZA4 3DV 4 HE
FTHZLREICESTECRETIREERS
ZeEHB, HHNNTIE, FITHdsE
Kisfalud, BEIZk > TLBT2 5 &7
5 IND TPAOELEMN 2FIZER T2 Z
MDD, TDEIBFHIZLS>TTPOH
WEehnE L HAabh a8, 20—
Wcdh 3,

56. Z 9 L=HERIZE T 3 EKLEHRD
Mrcid, FRC, WETEANOBRRICZ K 5
TITHT 2 DVOEL, ZORENTEK
25 fEfRD @O FISHE e A w7 DT
BN ERE D, TOHWTIE DV
DML - R - 50 &5 22 FEIC N
Z. DVSEEZ DB 2R AE EHREL 21
LS50, Lah> T HALGHRO

58. Z9 L=HgITH T 2EKAEHRDSY
Micid, B, SEirbEA0BEIZ X 5
TIZRT2DVOREL, ZORENRTEKA
BRI E e A -5 DT
b5 0ERE D, TORE DVOMWE -
BERE - BRIEE & Vo 2 FIHICI A, DV A
I RNAE S EEL 2T a5 K,
L7225 T, DVORNSGEET S I L %

S BTN & 55 DI, EE AT
T2EVPDVORNSH 72 Z L ZFEHL
=2 ESPICREE NS B D TIEAN,

AElE,. ZhEkeE LT FISd s
BEALIEROGAEE G 2 DIZ 53 Th
WV (E73)

—118—




IN—= T TERGRI3% (D) (b) 7y F 7T 27 4 244 FIBEIEZD S SR8

57. TP 24 2 EALEHRIZY -5
&9 5DV #EEIRM AV L 72354,
S, TEERGERA R 2720
OFEEORI RN - @O - F2hE %
Lz iudn s mn, WA,
e ot — AN DV EE RO 7
W= T O E TR AT BE 235 A1,
HHF BT OREEGC 22 EMH 5, il
J57C. LBP AWM icfg &R L, T+
DGR - PR A A 2 B R R
BdDEBEA. 72 OO AN
SIEOFYE A S, FH s E AL
Gl & BT 2 7= 0IC 2 D K S AffiER
P—E X TERTITH S LW 500
BEMED & 5

ESIBIZEL N

59. TP FIZif§ 3 EALfERIZYS -5
&9 5DV A GO A L 728546, #
I, FEERLREHRY SRET 2729
OIEEORI RN - WU - FEh %M
L ATAuL s mun, Bl B,
W — © AN DV HE LED -
W= T O E T bE TR T RE £ 3542,
BB FOREEM 722 b5, fill
J7C. LBP 2MRaa sl &5k L. 1
DGR - PR A A 52 B fERR
BHDHEBEA, 7213 OO L
SHEOFEE D SN AI, A T A E

K fabn GIRFES 5720122 D &5 AR

R —EATRIAT I TH S LN 2
FREMEDS B B

58. ZDIEA . I AT K L fiilh & FEIK
5L L iE I, A A
Z - F703 BEHEIC LT AR
M A1 5 N B RIS DWW AN S
2T N FEVFHEE,E S 2 &
Tha,

4. RIERROMBE= D%

201942 HIRD 56 ¥4 Tid. FALBTOTPIZHN$ADVAHES S
EBEICKHS>THELZETREINS135(1) (b) ODHMTIZB T, [DVD
MR - B - BRIEE WS 2B EHEICNA, DVARIDEIZRNE & ZE
Laithidasmn] L Lz ET, TPIZK25EHR [ DVORNS D -722
EERGEAL 22 EI NICRESI NS DT AW LiliRsh Tk, L
L. Wil —IZE LB A SN, mERDS8EETIE, [DV ORI
PMEET 5 Z & R dabiillid, Zhiake LT, Fiodd 2 HAL RO
e 2 DIC 53 Tan (|TE73) | LE &AL 6h T3,

F72. Rt Xzl 73 ik, kEIOFG], Souratgar v Fair 1
e EN, [TPOFRT ZEUEE» 5 OREFFOFRIE. MR T

—119—



A ok 2 B bE R

&R, [P 2R A fERICiS Z L1252 A 12DA13(1) (b) & DR
AT 5, 13(1) (b) OFHIZ, WENZ X > TTP ORAEMAEKR GG
FRICHEX 52 E 9 Tida < RENS & > TSR SUIR i 75 %
U BEALERICWENDZ 2 ES2ITH 515, ] ZOHEMET, HEarEp T
F. FAEEFEERI LY, AEORNRE ENT LS A0 EDHF
FrOEFEREERBR L. FISEIZK D SR - DHEINAHE2ZT 2HKE
fEbiE AN E IR L2219, ] LOBMSMA 6 h T, ZOWREIZIZED
KIBERNDBDEH S Hh,

ZOFLLEEHL Nz~ TiE. LBTOTPIZX % DV ORI A5
TR H > TH, ZNET TIIEKRAEROGERIZIEES L0 & OWiE %
ToTWBEDEMAB I ENTES, 72, Souratgar v Fair DJHIFH D
FHHTIE, FAERICEEEZZT . d20VETHRDVONRE LT E
ZREH L 2R D . 1345 (1) (b) ICED K BEER TR Sk &3 51
MR OAEG 2 EL S HBIOF AR h Tl ), FEEIZ, KETIE. &H
S TR B AR T & A BN R & T3 BIC Z 0¥
WAGHERTWBE Y,

ZORUZDOWT, EERGSHHNIC LKL, LBPAT2EBEICET S 3
DTHELTE, BBTHBTPICHEAL A, OB LD REHOBE AW
52T EEZIIELAIC. BEAGERIRESNIEANH 5,
SRR G N — 7 e [E L B S E T DVISHR A BIEREL S D
BEZENEEINRTOAEP 2, UL, BETIE. DVISIIYEN L S
DIZRS$, DB, ISR, RENLEFSH DR 28, 61—
OBIZIAT 572DV EHEL 2 F ORI L > ThEL S b+
2. H S O ERICEA A EEZ T B H 5 Z L NHRI NS &
Sk 57, ZOT X, 200241219894 # % (Children Act 1989) 73
WIEXh, tADIER A2 R & 4% Z L2k > T2 5 MR H S H
(harm) DEFRIZEEN 2 LT, WEEICBW ARSI BITE > T
29 ZOLS KEFROBELD L, TOBEWL 5N WTER KX

—120—



IN—= T TERGRI3% (D) (b) 7y F 7T 27 4 244 FIBEIEZD S SR8

M. HA FOGEICKELBRMEBS BTS2, BozilbThs I &
FZHENTH S,

ZHIZDWT, Schuz % & Weiner Bd%id. ZO—3IZDOWTC, AT 35
DOFE/R AR L T3 2, 112, Souratgar v FairlZd W T, TITR§
BHEBEDDV OFEHD ANTEKREIEROREIZDEND I EE2B{ETIE XK
N, £z, FHRBICT MO 512 & > THF & 7z Saada
v Golan T& ., PERENI A, FISHT 2 EENLEHFREVWLAETH - T
LHAAMEMRARD TS, 210, RERSTENAICH T [H 3 RILTIE,
TR 2 EAAfGRIZ. BEIZK>TLBT2 568726 X5 TPADH
M EFICRRT 220 H 5, ZOKI HFHIZK > CTP ORI I 1FE
LLHEDLNZGEE. ZOflThd, ] bldiRohTnwaZens, Z
DOEREBEO—LEDBAMENRDXIZ WV, 512, ZOFKIfHFEhiz
WA 70 - 71 Tld. FAOEENEEN L TS, LBP2 6 TPAOERD
AL UM IS 2 EASERARE iz ST ShTn
%, $312. MARSSEE IRV T, EAABBRO 5 H i highly fact-
specific TH 0. BARMHEINZHEH LB Rk 5 T b, ik 58 B
HAER T, [Z29 LRI COREKRLERO M T, B, HIE ATl
ANOBGEIZ K B T2 2 DV O (hg) sl x| Lo Tn
%5, 2OZkbdE, TPANODVOE AN TR, BRI HIZBILRIC
Ko TE, ZhBKRE LT, TIoxd 2 EARL RO 2 %I I2 5 < iThg
PR RNEFE ALV, ZOM, MEO XA, [FEHT20ICH5TEND
(is not sufficient) | & OWiEE LT3 Z &iE, REYITH 5,

5. EFREREOEE

Schuz 213, ZOMEROIERMICER T 2BEREOMNEHB T, Z0E
2B D - 22 KEIEDE A ICEE L, 2019F2 AMO XS IZE T2, [is
therefore not sufficient] @fXH 0 I1Z [ may not be sufficient| % {fi 5 2L 417>

—121—



R R W o e o

Hague Convention on the Civil Aspects of
International Child Abduction

Request to the Council on General Affairs and Policy of the Hague Conference for a
Small But Critical Change to the Forthcoming Final Version

of
The Guide to Good Practice on the Hague Convention of 25 October 1980 on the Civil
Aspects of International Child Abduction Part V — Article 13(1)(b)

We, the undersigned, are concerned that one
sentence in the forthcoming final version of the
Guide to Good Practice on Article 13(1)(b) is liable
to be misunderstood and result in serious harm to
domestic violence survivors and their children.

We therefore request that a modest change be
made to this sentence in order to avoid a result
that was not intended and that is inconsistent
with the motivation for writing the Guide.

Our concern relates to the last sentence of para.
58 which reads:

"Evidence of the existence of a situation of
domestic violence, in and of itself, is therefore not
sufficient to establish the existence of a grave risk
to the child."

This sentence is misleading because it suggests
that a respondent would need to prove something
in addition to domestic violence to trigger the
exception, whereas in fact the violence itself may
be sufficient to establish the existence of a grave
risk, provided that it is of sufficient severity,
frequency etc. The accompanying footnote
significantly increases the likelihood that the
sentence will be misunderstood since the
unhelpful quote from the case of Souratgar v. Fair,
720 F.3d 96 (2nd Cir. 2013), suggests that the
exception will only be made out when it can be
shown that the child has already been harmed or
targeted.

We therefore request that the Council on General
Affairs and Policy delete the words "is therefore
not sufficient” and replace them with the words
"may therefore not be sufficient" and that the
accompanying footnote be deleted. The text
would then read:

"Evidence of the existence of a situation of
domestic violence, in and of itself, may not be
sufficient to establish the existence of a grave risk
to the child."

In our view, this small amendment will avert an
unintended consequence and is necessary to
further the purpose of the Guide.
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LOFENIHNIND 5. ZORIERE WA 3 5H%DO N A FEEDEFIC
BWCE, WOavv vy 2&286hdimntdhsd 2 & & MEL 0,
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WA 72IE D & B 5 ZOFIZBNT, 135(1) (b) Off—H 5FHEORE
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2. Examples of assertions that can be raised
under Article 13(1) (b)

55. An Article 13(1) (b) analysis is highly
fact-specific. Each court determination as to
the application or non-application of the ex-
ception is therefore unique, based on the par-
ticular circumstances of the case. A careful
step-by-step analysis of an asserted grave risk
is therefore always required, in accordance
with the legal framework of the Convention,
including the exception as explained in this
Guide. However, courts must be mindful of the
Convention’s requirement to decide cases ex-
peditiously.

2. 13%:(1) (b) 123D Ik LI 2 FIEDM

55. 13%:(1) (b) O Hnd. HEOREAMIC
KELKMLL T D, D72, SEFTO
119 REFHEOBISMHESEHTE 2208 5 2
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O, a5, FHIHE, FlkShe®
KIEFGHIZDONT, ZDH 4 Fid 36150
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B OB &AM 21T S T EAHITR
HoENTVS, LrL, 25 ThHoTo, &
HIFrE. G589 EOEEET B B P G ME IS
L e e b xn,
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56. This Section provides some examples as
to how assertions of grave risk have been ap-
proached by some courts, using various fact
patterns and a non-exhaustive list of relevant
considerations or factors. It does not deal with
the relative weight to be given to each of the
considerations or factors, as this will depend

on the particular circumstances of the case.
[rhng]

a. Domestic violence against the child and / or

the taking parent

57. Assertions of a grave risk resulting from
domestic violence may take various forms. The
taking parent may claim that there is a grave
risk of direct harm because of physical, sexual
or other forms of abuse of the child. It may
also be asserted that the grave risk results
from the child’s exposure to domestic violence
by the left-behind parent directed to the taking
parent. In some situations, the grave risk to the
child may also be based on potential harm to
the taking parent by the left-behind parent
upon return, including where such harm may
significantly impair the ability of the taking

parent to care for the child.

58. The specific focus of the grave risk analy-
sis in these instances is the effect of domestic
violence on the child upon his or her return to
the State of habitual residence of the child,
and whether such effect meets the high thresh-
old of the grave risk exception, in light of such
considerations as the nature, frequency and in-
tensity of the violence, as well as the circum-
stances in which it is likely to be exhibited.

Evidence of the existence of a situation of do-

56. AHiTIE. EAEEROPFIZONTH
Hrick D EDX S %7 Ta—F k5 Nh T
X7, B m RO E — 1T A, Bl
PEd BEEFEP 7 7 2 & — &R L 720 <
DHhORERLTHL, AEITIE, ThsD
LRI T 7 7 4 —IZ W TR 2
HAERTZEE LAV, HEORFHRMEIZLD,
ZOEEEIRE L0 6Th 5,

[Hhmg]
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57. DVARIK & & - =B K & fabo i,
A 5IERH 0185, TP, FADGEKN),
. 2 DMOIREDIERHZ & 0 N 2
MNdhbHE LT, EREGROMGEE TR 5
WD B, £ EALERIE. TH
LBTOTPIZx45DVAEHBSFLZ Lkl
ICEK>THECZEFREhE 28D 5, &
ZIRPLCIE, T 2 E AL R, RE
125> TLBTH5 87256 N5 TP NDOWHE
MBISERT S ZEnH 5, DX 5
Ik ->TTPOERBENINEFE L Habh 3
Bk, Zo—fltH s,

58. 29 LRI CHOEK LTGRO TIE,
TR, BREHREANOBEIZ L 5 08T 2
DVOBL, T DORENEREEHRODEN
B HEUE A 7= & DT h B hh s
K5, O DVOWE - g - 58)§ &
W ZZHIHICI A, DVASEZ D155 K004
EHEELAThE AL ARV, Lid-> T
DVORNPAES 5 Z & Amdariid, 2
hEkE LT FIodd 3 EALEROIELE
ZRMIT B OIS TR,

mestic violence, in and of itself, is therefore

not sufficient to establish the existence of a

grave risk to the child.
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59. In cases where the taking parent has es-
tablished circumstances involving domestic vio-
lence that would amount to a grave risk to the
child, courts should consider the availability,
adequacy and effectiveness of measures pro-
tecting the child from the grave risk. Where
legal protection and police and social services
are available in the State of habitual residence
of the child to assist victims of domestic vio-
lence, for example, courts have ordered the
return of the child. In some instances, howev-
er, courts may deem such legal protection and
services to be insufficient to protect the child
from the grave risk, for example where the
left-behind parent has repeatedly violated pro-
tection orders, which may put the child at
grave risk of physical or psychological harm,
or given the extent of psychological vulnerabil-
ity of the child.

59. TP IZH¢ B EALfEMIZ Y725 &
9 DV & EEIRIR ARV L 2234, Blir
. TAREKLERD O IRET 720 OE
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Bz, BT A2 TR LGRS IRET 5
72DIZZ D &5 BIRER Y — 2 TIEA 5
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1) HCCH “Guide to Good Practice Child Abduction Convention: Part VI - Article 13
(1) (b)” < https://assets.hcch.net/docs/225b44d3-5¢6b-4a14-8f5b-57¢cb370c4971.
pdf> accessed 19 Mar 2021.

2) Schuz and Weiner “A mistake waiting to happen: the failure to correct the Guide
to Good Practice on Article 13(1) (b)” [2020]IFL 87.

3) Bryant “Response to Professors Rhona Schuz and Merle H Weiner (‘the authors’),
‘A mistake waiting to happen: the failure to correct the Guide to Good Practice on
Article 13(1) (b)"” [2020]IFL 207.

4) Neulinger and Shuruk v Switzerland (App No 41615/07) ECHR (GC) 6 July 2010.
flifE [ — 7 T OHERGERN LD S WEMmAIZB T 5 [HERLER] OFHl & 70
i 5 DFRE—WRIN AMEBHIFT 2 4 ) » F7— (Neulinger) FFRBEHROEFH &
Z OHOEE— | PRI R ABEERE 144 5 (20124F)

5) BRINAMESAI8 S (1) 1E [TRTDOEIZ. ZORM KL OFELTEG (right to respect
for his private and family life) . {355 R ONEEOHER #6935, EHET 5, FEEE
WZsFOHENED FRIZE T 3R K OCBEEHS MO8 LM aEEAIL. AH
FHI8S, N—UFK, WEOHAFNOMMEZEL, ThThOFENITET

—127—



A ok 2 B bE R

BHIEIDFIFIFIEE T I eV E S T3,

6) HCCH, ‘Domestic and Family Violence and the Article 13 “Grave Risk” Exception
in the Operation of the Hague Convention of 25 Oct 1980 on the Civil Aspects of
International Child Abduction : a Reflection Paper’ Prel Doc No 9, < https://www.
hech.net/en/upload/wop/abduct2011pd09e.pdf > accessed 19 Mar 2021.

7) HCCH (n 6) para 147.

8) HCCH (n 6) para 150.

9) HCCH ‘Conclusions and Recommendations and Report of Part I and Part II of the
Special Commission on the Practical Operation of the 1980 Hague Child Abduction
Convention and the 1996 Hague Child Protection Convention and a Report of Part
II of the Meeting’ para 40-63. <https://www.hcch.net/upload/wop/conc128-34sc6_
en.pdf > accessed 19 Mar 2021.

10) HCCH ‘Draft Guide to Good Practice on Article 13(1) (b) of The Hague
Convention of 25 October 1980 on the Civil Aspect of International Child
Abduction,” (Prel. Doc. No 3 of June 2017) < https://assets.hech.net/
docs/0a0532b7-d580-4e53-8¢25-7edab2a94284.pdf> accessed 19 Mar 2021.

11) HCCH ‘Revised draft Guide to Good Practice on Article 13(1) (b) of the 1980
Convention’ (Prel. Doc. No 7 of February 2019) <https://assets.hcch.net/docs/
1e6£828a-4120-47b7-83ac-a11852{77128.pdf> accessed 19 Mar 2021.

12) HCCH(n 1).

13) Schuz and Weiner (n 2) 88.

14) Souratgar v Fair, 720 F.3d 96 (2nd Cir. 2013) 13 June 2013, United States Court
of Appeals for the Second Circuit, (the US) [INCADAT Reference: HC/E/US
1240]. ¥y AR - N TRMREEET I (4 7 VEIE) 3, ¥V K- LTt
LTW7zbE (L= 7EFE) b2, B L 72, BHIBIHD 729124 27 25
IS8R U7z, B, T2V EEh 0, IBIAERICARINA T, Ry v R —
BRI OMEEEIER B ISGER LT GENE DI, 35k # NY ISdhE-72720,
LAHN= TGN EIGEAF LT, FHIOERMBEIZ X 25ERF. ORIZk ST
NOBEEN 2208, OB XD PR LA % L ORI TE AL
FROPLTR 4T - 7z, FIHTEHT AR E A U772, BEAPESR L 72,

15) Souratgar v Fair, (n 14) 12.

16) Souratgar v Fair, (n 14) 14.

17) Schuz and Weiner, (n 2) 90, especially fn 25.

18) 134 (1) (b) OfFF - WHIZ DWW T, JEEITIE, DIF20DmE&K ks s 5 ¢
Re E (Children) [2011] UKSC 27,[2012]1 AC 144, Re S (A Child)[2012] UKSC
10, [2012] 2 WLR 721, &% 5 KGthHER 4 2 it SEDfafR & & U TRk
BTN E o ERHT, R, BTN 2 REREI M C o2 Z L

—128—



IN—= T TERGRI3% (D) (b) 7y F 7T 27 4 244 FIBEIEZD S SR8

BLHET 2 Z iz aiud, H S ORMIREDEIC K D ERSH S R EF5H
(it Z EIRDL IS@E B [HKAER] 285 5 & TR 72, ki, FHRER
HE S Z0 &S sRPAIOGHZ#ZD T0 b & Lz LT, BORMIAZLN (4
S5ODVEHED) FHMNHE,» AT EEDTHh, ZTOHEE/NE > ZTILw /-
DPENI BOFBNFEH» G ETH2EDTHN. T3 ZOMA»64ET 5
DThHN., ThDPmD CTHENERNLTH 5T & 25 Bdda <. ROFEHIR
ez ZEF THeEDbN L5, FAMMNZFICWEND [EALGH] »d %
ZEESEIBMMMN L NE Lz, £z, 7T =)L - YR EEOITIE A B RS,
LORE A < FEM A, FRO B 2 @I T &2l > 7= SEHR TR, 1
PREE & 81000 & WA AT 5 A2 T TH D . ORI & 0 REARE
IZHGD . Z DAL BEOREM FOMRBICHEE 5 25 2 L2k > TTFIZE - Tt
ZHENIRILE T 2 LB SR 2581003, FIRRESh 2 NETidh
WE L7z, ZhsDHRIZOWTE, il [ — 7 FEIRGK [FEAZE ] Ol
FREVIEFUZBE S 2 — B 45— O & B 7= 2T he e | EIBSRA 4R 195 (2017)
134-159 HBIHD Z &,

19) Hale ‘Taking Flight-Domestic Violence and Children Abduction’ Current Legal
Problems 70 [2017]3, 7-8. <https://academic.oup.com/clp/article/70/1/3/4082282>
accessed 19 Mar 2021.

20) Schuz and Weiner (n 2) 90.

21) [ SPRING 2020 ISFL. NEWSLETTER Request for News, Announcements, Etc.]
LR H X —AHISFL (HBERKEFEZ) OA =) 2270 2+ 55202042 H 1
HIZHME S 7z, BEFEE OB 413 Google Forms #ffi-> TYUE X 7z, EHELID
WEFHEICER L, BHA L7z,

22) Schuz and Weiner (n 2) 90-91.

23) Bryant (n 3).

24) Schuz and Weiner (n 2) 91.

25) Hale (n 19) 15-16.

—129—





